
TAXATION OF FOREIGN INVESTORS 
IN U.S. REAL ESTATE

Anthony Malik
Point Square Consulting

P: (770) 845-9289
F: (770) 628-0086

E: tony@pointsquaretax.com

Presented: May 2015 - Georgia Society of CPAs 



Objective

Non-U.S. persons routinely invest in the U.S. real estate 
market. Numerous international tax implications 
accompany cross-border investment activity and this 
presentation will serve as an overview of the taxation of 
various cross-border holding structures. 



Agenda

• Economic context
• International tax terminology (U.S. inbound)
• Common holding structures

• Income tax compliance and IRS reporting guidelines
• Investors’ long-term goals and economic objectives
• Planning considerations



Economic Context

• Freddie Mac’s first quarter 2015 real estate report
• Foreign direct investment (“FDI”) and economic growth 
• U.S. real estate market
• Promotion of FDI in U.S. real estate via tax treaties



Concepts and Terminology…

• U.S. source income (IRC § 861)
• U.S. trade or business (IRC § 871(b))
• U.S. Effectively Connected Income

• “ECI” (IRC § 864(c))
• Taxation analogous to that of U.S. persons
• Graduated tax rates under IRC § 1 
• “Permanent establishment” articles of applicable tax treaties



…Concepts and Terminology

• U.S. Fixed, Determinable, Annual or Periodic income
• “FDAP” (IRC § 871(a))
• Essentially a combination of passive and portfolio income
• Flat 30% tax rate
• Tax treaties play a significant role in this area

• Withholding Agent (Treas. Reg. § 1.1441-7(a))
• United States Real Property Interest 

• “USRPI” (Treas. Reg. § 1.897-1)



Holding Structure No. 1

Direct Individual 
Ownership



Operational Income: FDAP

• Operational income
• FDAP by default
• Flat 30% tax at source
• Expenses are foregone



Operational Income: ECI 

• Operational income
• “Net basis” election (IRC § 871(d))
• Treats the income as ECI even though it is not
• Expenses become deductible
• Manner of making the election (Treas. Reg. § 1.871-10(d))



Sample Net Basis Election Statement



Documentation Requirements

• The withholding agent’s role and obligations
• ECI is taxable under a separate set of rules and is not 

subject to withholding
• Form W-8ECI



Form W-8ECI



Dispositional Income: FIRPTA

• Foreign Investment in Real Property Tax Act (“FIRPTA”) 
enacted in 1980

• Gain of NRAs always treated as ECI even though it is not 
(IRC § 897)

• Purchaser required to withhold 10% of the gross purchase 
price from the foreign seller (IRC § 1445(a))



Exceptions to FIRPTA Withholding

• Domestic law provides several exceptions. Three of the 
most commonly invoked exceptions include:
• Affidavit of U.S. personhood (IRC § 1445(b)(2))
• Statement from the IRS (IRC § 1445(b)(4)(B))
• Purchaser’s acquisition of principal residence under $300,000 (IRC 

§ 1445(b)(5))

Additionally, an applicable tax treaty may articulate either lower rates 
of, or a complete exemption from, withholding.



Holding Structure No. 2

Ownership Through 
Domestic Corporations



Ownership Through Domestic 
Corporations

• Operational income
• Worldwide tax regime (IRC §§ 61, 11)
• Limited liability, avoidance of FIRPTA and branch profits taxes
• Profit repatriation
• Default 30% withholding on FDAP (IRC § 1441)
• Treaties play a very significant role in this area



Documentation Requirements

• Domestic corporation is the withholding agent
• An applicable treaty will either significantly reduce the 

default rate or eliminate withholding entirely
• Form W-8BEN



Form W-8BEN



Form 8833



Disposition of a USRPHC’s Stock

• Generally, capital gains from the sale of U.S. stock by 
NRAs are not subject to U.S. tax

• United States Real Property Holding Corporations 
(“USRPHC”) pose an exception to the general 
international income sourcing rule of IRC § 865(a)(2)

• Basic idea: At least 50% of the FMV of the corporation’s 
assets constitute USRPIs (IRC § 897(c)(2))



Holding Structure No. 3

Ownership Through 
Foreign Corporations



Ownership Through Foreign 
Corporations

• Operational income
• FDAP by default
• Flat 30% tax at source
• Expenses are foregone
• “Net basis” election (IRC § 882(d))
• Treats the income as ECI even though it is not
• Expenses become deductible



Branch Profits Tax (IRC § 884)

• Operational income
• Mechanism to effectuate back-end parity
• Additional 30% tax (unless reduced by an applicable treaty) in 

addition to the regular corporate income tax typically renders this 
arrangement uneconomical 

• No additional taxation (and thus no withholding) upon profit 
repatriation 



Dispositional Income

• As in the case of dispositions by foreign individuals, 
FIRPTA applies

• The branch profits tax can be avoided in the year of 
complete termination of a U.S. trade or business with 
some planning (Treas. Reg. § 1.884-2T) 



Holding Structure No. 4

Ownership Through 
Partnerships



Ownership Through Partnerships
• Ownership of U.S. real estate by NRAs through 

partnerships (whether foreign or domestic) involves 
distinct U.S. tax consequences

• Not a taxpaying entity. Rather partners are taxed on their 
share of ECI directly regardless of whether the income is 
actually distributed. 

• Two different withholding regimes apply to partnerships 
with foreign partners
• Guaranteed payments and FDAP (IRC § 1441)
• ECI allocable to foreign partners (IRC § 1446)



ECI Allocable to Foreign Partners
• Net basis election made at the partner level
• Withholding under IRC § 1446 is essentially an indifferent 

mechanism
• Exists in exception to the rule exempting ECI from withholding
• Withheld and paid in advance regardless of whether distributions 

are made and regardless of the foreign partners’ ultimate U.S. tax 
liabilities

• Withholding rate is the highest rate applicable under IRC § 1 
(presently 39.6% for individuals)

• Withholding tax returns (Forms 8804 and 8805) in addition to 
annual income tax returns (Form 1065)



Form 8804, Page 1



Form 8804, Page 2



Form 8805



Questions


